IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.804 OF 2011

DISTRICT : KOLHAPUR

Satappa Rangrao Desai. )
Age : 51 years, Occ.: Nil, R/o. A/P. Gargoti)
(Sonali), Tal.: Bhudargad, Dist : Kolhapur.)...Applicant

Versus

1. The State of Maharashtra.
Through the Secretary,

Revenue & Forest Department,
Mantralaya, Mumbai - 400 032.
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2. Deputy Director of Land Records, )
Pune Region, Shastri Nagar, Near )
Telephone Bhavan, Pune. )

3. The Superintendent of Land Records.)
Juna Budhwar Peth, Kolhapur. )

4. The Settlement Commissioner & )
Director, Land Records, M.S, Pune. )...Respondents

Shri K.R. Jagdale, Advocate for Applicant.
Smt. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : RAJIVAGARWAL (VICE-CHAIRMAN)
R.B. MALIK (MEMBER-JUDICIAL)

DATE ¢ 22.01.2016
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PER : R.B. MALIK (MEMBER-JUDICIAL)
JUDGMENT
1. This Original Application (OA) under Section 19 of

the Administrative Tribunals Act, 1985 (Act hereinafter) is
made by a dismissed Peon of the office of Superintendent
of Land Records, Kolhapur. The order of dismissal made
by the disciplinary authority was confirmed in appeal and

revision.

2. We have perused the record and proceedings
and heard Shri K.R. Jagdale, the learned Advocate for the
Applicant and Smt. K.S. Gaikwad, the learned Presenting
Officer for the Respondents.

3. This OA really has a checkered history so to say.
The Applicant while serving as Peon fell on the left side of
the disciplinary jurisdiction and a charge-sheet came to be
served on him on 7.8.2001 inter-alia alleging financial
impropriety of gross nature and actionable absence from
duty. It will be proper to note the gist of the charge such
as it was. It was a charge with three heads and as the
matter progressed, the authorities subdivided them further
more particularly, the first and second charge, but

generally so speaking, the charge was three pronged. It




will be appropriate, if the same is reproduced for a proper

understanding and grasp (in Marathi).

“Sel Ueb -

e it T IR e, R gt e of# sitdet,
JUGEERE Al UER et 9.¢.Q0 TS et wid HRRA Ed.  FeR
TER HRITA SRAAET st A, FRTA R STE@ AGUR- Jaball A
Bge JUA oo/ -, s THRT B AT, AFUR - FAEs A HIA
©go/- BuA, st AERE JFRWHA ARAA, WUR - A, Al ALEIR
AABZA 9800/ - dAA sft A WA Terds, WOR- AR, dl.
LR AlABZH SUA 00/ - i TG AT ATHAEY, ) 3MEblall
Foil JqEd TR §, 3)sf iR AYIRE SeE AAHIA NEABH
9800/-, 200/-, 9800/- Fiowh W RA FUA WDHA RABB
BT FASN BET 36! o 2dl PIWEPIRIA #RAR qMale At TR A=
S, THME S dade?, TR FERE ARE a M AEete
SMUTATHA AETEE Tl AAN FNeA Bieha Ut Rewn snga. &t s
el ATt Aot SO a FAAE AAR BBl BRADA Fett JEli=l &
3IER ATENDSF TabH RabiSa it HAAUD Bett 3@, A st @
Hign 3eHE et Aat. i 3G sl tGtERIEN IHAA UER HHH
ADA TETAC BOETN AR HHel IoaRiet et srga. it 36 i
T Hd TRRE Al AR LMADBIA BEET AHBVIR GG HIAdb
TSR & AR ACH g Bt FUR 3R 8. sit 3@ =iz
BIgE USRI JRGRAEHD SHGERIE ARAGIDS TBRY 316 Det 3. Ao
QR TN Ul SEHUR Aletel stctelt 3tg. ot 33 skt
QARABIA AABRA 3MLMNHART 3R At D 3R, A AR AN FEREE
AP A (advs) e, IR A TR 3 @ 8it R 31e.

T S ;-

3 ot Famm IR g, B, gt e apt st
AU A GEaR &etid 9.¢.%0 uRgA e HRRA SRR &ielt
AS - AAEOR, ALAAGEER Aefid ATm FAWE 3, AT RQ0 =M
e fHopmdiAsd IEnfiipaudt a:d AR Ufedem wlic at
I AR BHat 2t ol MarS g a Fa:d FARRA 68 HS A1l
STerebel 2UhE bl SEMHBRI AR BeAl 3@, dAd 3ad JATRT™
T ALSToN B 5.280/ - A TeTel WS AAR DA 3R, 3120 el sf 33
sl U MUBR BAAER A A5 AT IEAGRAUT GHeclt Detl
3R, T i Gt & et fHeswdta et TR 3GE 3N
AT BRIE! ot 3R G Ad. TR BRI i g feget

cull




dat. s AW AR FRA Hh B AR R A (adves) FrE,
9RR A for& 3 T 3ot R fergat A

T dla ;-

3ac it At R TG, e, agent filawms af s,
ALAER Al UerR a1 9.¢.Ql URgat 3ueula orRivd 3=dien A fetis
9.8.2009 UIRYE! JEIAPRA ARD Add Iflidigd Wedl NEeR Al
3gd. 4 IR AR swEniiga Vvt Ngadt AP AT BB
3MeAes! foriv SeteT 3R, i Bl AR, A0 Aat (advres) B,
9IR0R A forar 3 = oot sTen 3R>

4. Very briefly translated in English, the first head
of the charge was that while the Applicant collected from
those that were named there various amounts, the same
was not deposited in the office and fabricated photo-copy of
the challans were given to those persons and the amounts
thus recovered by him came to be misappropriated. The
second head of charge was having acted unauthorizedly,
inappropriately and outside the limits of his functions. He
drew a map and recovered measurement fees. Thirdly, he
was anauthorizedly absent from duty from 1.8.1997 to
7.5.2001.

S. An Enquiry Officer (E.O) came to be appointed
after the Applicant submitted his reply of 16.8.2001. The
enquiry went underway and dragged on and on. The
Enquiry Report submitted his report to the disciplinary
authority on 13.4.2004. Some kind of a show cause notice

was issued to the Applicant in July, 2005 along with that
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Enquiry Report. It is beyond the pale of any dispute that
the EO held the Applicant not guilty of the various charges
leveled against him. The disciplinary authority after
scrutinizing the report for all practical purposes, disagreed
and found fault with the manner of conduct of the enquiry
and ordered a denovo enquiry to be held apparently on the

same set of charges.

6. Thereagainst, the Applicant moved this Tribunal
with OA 659/2006 (Shri Satappa Rangrao Desai Vs. The

Secretary, Revenue Department and 2 others, dated
27th  April, 2007). The Bench of the then Hon’ble

Chairman in deciding that OA found no substance in the

case of the Applicant and in effect upheld the order of
denovo enquiry. Directions came to be given to conclude
the same on or before 31.10.2007. The Bench made
observations expressing hope that the Applicant would

cooperate with the EO.

7. Now, before we proceed further, it will be
appropriate to deal with one point which was very seriously
urged by Mr. Jagdale, the learned Advocate for the
Applicant. His argument was based on the Rule against
double jeopardy. He also found fault with the very

approach of the authorities such as it was. He told us that
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if the disciplinary authority did not agree with the EO, then
he should have recorded his reasons and allowed to the
Applicant an opportunity of being heard. In short, he
should have followed the law laid down by the Hon’ble
Supreme Court in Yoginath D. Bagde V/s. State of
Maharashtra & Anr. (1999) 7 Supreme Court Cases 739.

According to the learned Advocate Shri Jagdale, this is a
basic flaw in the case of the Respondents of which the
Applicant must be given the benefit of. Mrs. K.S. Gaikwad,
the learned P.O. on the other hand stoutly defended the
order of the disciplinary authority, but her main contention
was that the said order has been upheld by this very
Tribunal in OA 659/2006 discussed above, and therefore,

this controversy cannot be re-agitated.

8. Now, the order of this Tribunal in OA 659/2006
has become final conclusive and binding because it was
not carried further to the Hon’ble High Court. In fact, the
order of this Tribunal was complied with and a fresh
enquiry was held. The Applicant participated therein.
Now, on the first principles of law, therefore, this Bench of
equivalent jurisdiction cannot question that judgment of
this Tribunal nor can it take any view of the matter, which
would be directly or indirectly, clearly or inferentially stand

in contest therewith. The truism or otherwise of the case



of the Applicant tried to be made out before us in an
academic and theoretical sense cannot persuade us to
adopt a course of action that might tantamount to

scrutinizing that order of the Tribunal which is inter-partes

and has become conclusive and binding. The fact as to
what view, we or either of us, would have taken, if we were
deciding OA 659/2006 is completely irrelevant and this is
not just on the ground of propriety or judicial discipline,
but on plain legal principles. We must hasten to add that
even the question of judicial discipline has in its own way a
hue of legality and that should as far as this OA is
concerned, in our view, reinforce our conclusions. In that
view of the matter, therefore, having found that we are
bound by the judgment in OA 659/2006, we have to
restrict ourselves to the denovo enquiry, and therefore, this
aspect of the matter so vigorously urged by Mr. Jagdale
cannot be accepted, even as we may record our
apprehension for the industry that has gone into this
formulation made by the learned Advocate. Similarly, his
reliance on Kanailal Bera Vs. Union of India & others,
(2008) 1 SCC (L & S) 63 is also not quite apposite because

in the first place, the fact situation such as it obtained

therein based on the Rules therein applicable was entirely
different and the observations of Their Lordships in Para 6

which Mr. Jagdale commended for acceptance were in



context. In fact, as already mentioned herein, in the
present set of facts, if the Applicant was so minded as to
press this issue further, then he ought to have done so by
carrying the matter before the Hon’ble High Court against
the judgment of this Tribunal in the OA above referred to.
His failure to do so has produced the results which by law
cannot now be ignored or circumvented. Such a situation
did not obtain in Kanailal Bera case (supra). Mr. Jagdale

relied upon Miss Eva Rout Vs. State of Orissa, AIR 1969

Orissa 293. It was laid down therein that the principles of

natural justice must be observed in such enquiries.

0. Now, even as we proceed to the denovo enquiry,
we think it appropriate to clearly spell out the jurisdiction
of this Tribunal in matters like this one. There are several
binding judgments in the field and before us in this matter,
reliance was placed on Bank of India and Anr. Vs. Degala
Suryanarayana (1999) 5§ SCC 762 and Kailash Nath
Gupta Vs. Enquiry Officer (R.K. Rai) Allahabad Bank
and others (2003) 9 SCC 480. The facts are bound to

differ, but we can notice the legal principles that emanate
from the authorities above referred to as well as several
other authorities in the field. This judicial forum'’s
jurisdiction in such matters is not an appellate one. Itis a

jurisdiction of judicial review of administrative action. The




delinquent is by no means an exact counter part of an
accused of a criminal trial. The procedural details and
rigidity with which a criminal trial or even a Civil Suit are
heard under the codes of Criminal and Civil Procedure and
Evidence Act, etc. are not applicable to the departmental
enquiries (DEs). But then, that does not mean that
anything and everything on a mere ipse-dixi of an employer
could pass muster with the judicial scrutiny in such
matters. In fact, the enquiry must be held in such a
manner as to be just and fair and all aspects of the matter
must be informed by the principles of natural justice. The
degree of proof unlike a criminal trial is not of proof beyond
reasonable doubt, but it is preponderance of probability.
The judicial forum in matters like this, would be concerned
more with the process of reaching the conclusion and if
that process was proper and appropriate, then the
conclusion drawn thereon by the authorities below will not
matter much. The mere fact of the existence of a
possibility of the different point of view on conclusion on
same set of facts will not be sufficient to interfere with the
impugned orders. That can be done by an appellate
authority before whom the entire matter both as to facts
and law gets what can be called re-opened for the purpose
of evaluation and he can on the same set of facts for the

reasons assigned arrived at a different conclusion. That
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jurisdictional freedom may not be there in case of the
forum exercising the jurisdiction of judicial review of
administrative action. However, the Tribunal will still be in
duty bound to make sure that the conclusions are based
on some incriminating evidence and is not wholly
substantive or arbitrary or moonshine. The same principle
generally so speaking will be applicable in the matter of
punishment. Normally, if the delinquent is a recipient of a
fair and just treatment, then the authority has sufficient
elbow room to decide upon the quantum of punishment
and the judicial authority shall not rush into substituting
it just for the asking. This then is the parameter which
one must work within in such matters and in exercising

the jurisdiction such as it is.

10. The report of the Enquiry Officer is there at Exh.
K’. It is dated 21.2.2008 although in other orders, there
may be some typing slip as far as this date is concerned,

but then there is no dispute thereabout.

11. The EO has noted the gist of the heads of the
charge and referred to the various persons by name and
considered their case. He has examined every aspect of

the matter in detail and while evaluating the evidence, he

has taken special care to examine it in the context of the
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stand of the Applicant. It is not necessary for us to read
the detailed report in respect of the statements made
before the EO. But we are quite satisfied that as to every
aspect of the matter, he has applied his mind in the light of
the case of the Presenting Officer as well the Applicant and
drawn his conclusions, which exemplify that there was
incriminating evidence. Although the evidentiary process
which applies in case of Court matter are not applicable to
the DEs. But, even then, as we find it, the EO has
examined the matter in depth. Again even as we do not
expect always that such reports and orders would have a
sophistication of a judicial pronouncement, both as to the
substance and form, but in this matter, the EO has come

very close to achieving that goal.

12. The above referred report of the EO came up for
consideration by the disciplinary authority who by his
order dated 21.2.2008 made an extremely detailed order
noting each and every fact component and recorded his
concurrence with the EO and found that the report was
based on a proper appreciation, oral and documentary
evidence and so saying, the Applicant came to be

dismissed from service.
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13. The above referred order of the disciplinary
authority was carried in appeal before the appellate
authority who by his order of 14.7.2008 dismissed the
appeal finding no merit therein. In that order also, the
appellate authority has properly applied his mind though
his order is not so elaborate as the order of the disciplinary
authority. But, as a matter of fact, it was not even
necessary because the making of an order has got to be in
accordance with the stage and the facts. Therefore, we are
satisfied that the appellate order is also legally firm and
good.

14. The order in revision dated 15.4.2011 is again an
extremely elaborate and detailed one, which normally one
may not expect from the revisional order because of the
jurisdictional limitations of that authority. But be it as it
may, even that order ultimately considered every aspect of
the matter and held that the order of dismissal of the

Applicant was proper.

15. Now, the above discussion would, therefore,
make it very clear that within the parameter of jurisdiction
to which a detailed reference has been already made above,

we find that the Applicant was well treated at every stage of

the DE. He was allowed opportunity to meet with the case
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against him effectively and he avoided of every such
opportunity. As far as the other aspect of the matter is
concerned, the report of the EO and the orders of the
authorities which found clearly based on the evidence on
record. The conclusions drawn are fully in accordance
with the circumstances emanating from the record and are
such as to be quite reasonable, probable in facts and
circumstances and in that sense immune from judicial
interference. In so far as the question of punishment is
concerned, Mr. Jagdale made a feeling reference to the
predicament of his client and told us that in the given set
of circumstances, at least the punishment be modified to
that of compulsory retirement, so that the Applicant could
become eligible for sustenance by way of pension, etc. We
appreciate the concern of the learned Advocate for his
client, but having perused the record quite carefully, we
are constrained to hold that the conduct of the Applicant
was such as not to make him deserving for any judicial
indulgence or clemency. There was a clear element of him
taking money for doing something which was no part of his
duty. No doubt, the issue of punishment just like in a
criminal trial in DEs also is quite vexed. Several facts and
factors are required to be taken into consideration. One of
them is that it must look like a punishment in the first

place. Secondly, although one human being cannot be
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held as an exhibit, but in the current day situation, the
punishment should be such as to sound as a warning bell
for those who might be similarly minded and in that sense
deterrent. Although, it is equally true that this must also
be tempered with mercy wherever possible because almost
always such orders hit not just the delinquent but also his
family. But again, having taken into consideration all
aspects of the matter and despite the persuasive
submissions of Shri Jagdale, we are afraid, we cannot
accept his submissions, and therefore, ultimately as a
consequence, the learned Presenting Officer Smt. Gaikwad

will have carried the day.

16. For the foregoing, the Original Application is

hereby dismissed with no order as to costs.

Agl
AT

Sd/- Sd/-
(R.B. Malik) (Rdjiv Agarwal)
Member-J Vice-Chairman
22.01.2016 22.01.2016

Mumbai

Date : 22.01.2016
Dictation taken by :

S.K. Wamanse.
E:\SANJAY WAMANSE\JUDGMENTS\20 16\0.A.804.11.w.1.2016.doc
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